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Background

The “Digital Rights Manager” for HumBox is actually made up of half each of two people’s time – that of Erika Corradini and myself. While Erika and I are (obviously) reading many of the same sources and our research overlaps at all levels, at a meeting at the end of July we agreed it might be productive to concentrate our attentions respectively on different areas of the whole rights issue in relation to OERs like HumBox, dividing the work in the following way. 
Erika was to focus on:-
1. Co-existence of CC licenses and third-party copyright in OER-materials, that is, how can CC licensed and copyright protected materials be integrated in OER repositories?

2. Impact/influence of third-party copyright issues, where they exist, on the quality of the didactic materials in HumBox: are there ways around such issues?

3. Examples taken from HumBox which are potentially contentious with regard to third-party copyright

I was to focus on:-
1. Advice already available in other OER projects similar to HumBox, such as Jorum, OpenLearn, EdShare etc. Brief overview of other open learn repositories with emphasis on institutional aspects (are they independent, institution based, does it matter to us, why etc.)

2. Institutional protection and its implications in terms of copyright: CC licences with regard to institutional policies; balance (or paradox?) between protection and sharing (i. e. publicity, reputation etc.)

3. The nature of expertise in institutions re copyright issues; get a sense of whether or not librarians know about who to contact with regard to these issues.
In this report I have found it more convenient to merge the first two of the above 3 headings under the very broad heading below.
1. A look at existing repositories, with the focus on any existing IP guidance for contributors
UK initiatives

i. Edshare

Edshare is an institutional repository, totally locked in (by password) to its host institution. As such it represents one end of a gradient from “totally closed” to “totally open” repositories, and might be assumed to offer few pointers for good practice to (potentially) totally open OER repositories such as HumBox. The terms and conditions
 hand over all IP rights to the University “unless otherwise clearly marked”, and users are warned to check the terms and conditions of External Sites to determine their rights of use, if any, to content made available on linked External Sites or resources.

However, Edshare allows users to make their work visible across the world. The contributor can set the Viewing Permissions (which refer to actual access to the resource) to “Just me”, “Selected users”, “School/Unit”, “University” or “World” (and can add named users too).If world permissions are set, then anyone can download the resource. But “regardless of what [Viewing] permissions you set - all users in the world can see that the resource exists and can see the description of the resource (i.e. any metadata). .. The fact that the descriptions of all resources are world visible is important - it means that Google will find everything in EdShare - this then generates requests from all over the place to ask colleagues to share things - even when they have not made the resource visible.”

The word “Licence” in the Terms and Conditions refers specifically to “The relevant Creative Commons Licence”, and the first screen for uploaders to complete presents them with a completely free choice of  all six basic kinds of Creative Commons licences - plus Creative Commons Public Domain dedication, and Creative Commons GNU GPL  and GNU LGPL (for software).
ii. Jorum

Jorum is not like HumBox. It is restricted to the UK HE and FE community. The contributors to Jorum who sign the Deposit Licence (which is 20 pages long) are institutions, not individuals. The Deposit Licence
 states “The licensor hereby grants to HEFCE a non-exclusive royalty-free perpetual licence”, so HEFCE may basically do anything it likes with it – including charging access fees to cover costs, granting sublicences etc. This does not effect the licensor’s IP rights (copyright still resides with the institution or institutions contributing) - but “database rights...shall be the property of HEFCE”.
While it is obvious from the above that there are big differences between a repository of this kind and OERs like HumBox, there are some lessons to be learned: there is a lot of very useful help on the Jorum site. In particular, as Erika has already pointed out, the Rights Guide
, which offers “a best practice guide to attaching intellectual property rights information to resources uploaded to Jorum”, is essential reading. The message from this guidance is clear (as Erika has already pointed out): the amount of time and effort involved in proper rights clearance means that wherever possible contributors should seek alternatives to third party materials – either from a copyright-cleared  archive or a result of a Creative Commons search.

There are two forms of guidance for contributors – the Quick Reference Guide and the Step by Step Guide, which includes a compulsory Rights Holder Information section – which might provide useful models to follow. The Rights Holders information entered by contributors is stored in the metadata in ODRL (Open Digital Rights Language).
ii.1 Jorum2

Jorum is changing. Jorum2 will be launched during the academic year 2009-10, consisting of three separate collections: JorumOpen, Jorum Education UK, and Jorum Plus. The Jorum2 Terms of Service (Introduction) states “JorumOpen will be a collection of content whose creators and owners are willing and are able to share their content on a worldwide basis under the terms of a Creative Commons (CC) licence. Jorum Education UK will be a collection whose creators and owners prefer to and are able to share their resources with the UK education sector under the terms of the Jorum UK Licence. Jorum Plus will contain content whose creators and owners and users have special requirements not catered for in the JorumOpen or Jorum Education UK licensing regimes; typically, involving restricted terms and conditions.”
 As such Jorum will broadly resemble OpenLearn (see iii below) in its capacity to cater for different levels of “openness” – but with three layers of openness rather than two.

The Jorum OER Deposit Tool has been available since June, and is extremely simple. The Licencing “step” presents depositors with a completely free choice of  all six basic kinds of Creative Commons licences - without the additional choices of Creative Commons Public Domain dedication and Creative Commons GNU GPL  and GNU LGPL (for software) which the EdShare uploader screen offers. The depositor has to “read and agree to” the terms of service, which include the usual information about copyright attribution and obtaining permission, but the Deposit Tool itself is not encumbered with this information.
iii. OpenLearn

This is a good example of a mechanism for having a completely open repository attached to a national institution. Having made the decision to make all their course materials freely available, the Open University have surmounted the problem of potential corruption and misattribution by making a clear distinction between the LabSpace
 (where learners can, within stated limits, deposit anything or rework and remix OU materials for others to use) and the “quality assured” LearningSpace, where it is not possible to deposit materials - OU take responsibility for the latter on behalf of their individual learners. OU retains the copyright for its course materials, though extracts may be made under licence. CC BY-NC-SA, Attribution Non-Commercial Share Alike – is the licence of choice.
Various levels of contribution/adaptation are catered for. It is interesting to note that contributors wishing to translate OU materials and have them appear in the LearningSpace are invited to do so, subject to a “more formal agreeement” – so international sharing is envisaged.
Non-UK and international initiatives

i. Open Courseware Consortium

The OCW now includes over 200 institutions from countries ranging from Afghanistan to Vietnam. It is truly international – for example, the number of member institutions in Spain exceeds the number of those in the US. “In order to participate in Consortium activities, institutions must have committed to publishing, under the institution's name, materials from at least 10 courses in a format that meets the agreed-upon definition of an opencourseware.” 
The “licence of choice” is again CC BY-NC-SA, Attribution Non-Commercial Share Alike.

OCW’s “Toolkit: Making the case” section
 has been very carefully compiled, and contains a vast amount of useful information for individual contributors, faculties and institutions. There are presentations designed to allay the fears of Higher Administration, Mid-level Administration, the Faculty, and the Information Technology team respectively. 
The Frequently Cited Concerns
 document contains effective counter-arguments to many concerns about free sharing that might be expressed by individual academics, faculties or other institutional reps, in the UK as well as the USA. Here are two examples taken from it:-

“Erosion of Distance Education Revenue - Institutions with Distance Learning Programs often are justly concerned that providing free versions of their courses online will discourage students from enrolling for credit. What we have found, however, is that OCW sites provide students with an important pathway into for-credit coursework
Undermining Potential Publication for Profit - Most faculty are realistic about their likelihood of making much in the way of royalties from their published works. That being said, as long as for-profit publication remains a significant part of the tenure and promotion process, faculty will be concerned about undermining their efforts to secure such publication. Fortunately there is evidence that OCW publication in fact promotes the sale of related faculty publications, as it both widens the market for those publications, increases name recognition and demonstrates uses to which those publications might be put in the classroom.”
On a more negative note, under “Drain on Faculty Time” we have the following:-

“While it is not unheard of for faculty to prepare their own courses for OCW publication, projects generally employ staff or students to vet materials for Intellectual Property issues and to format them for online use. This leaves the faculty member in the role of consultant: answering questions and reviewing the prepared course prior to publication. OCW processes may inspire faculty to spend more time improving their courses. Such improvements are part of a faculty member's teaching responsibilities, however, and thus should count as a benefit of OCW rather than a burden.”

This paragraph describes a situation not (as far as I am aware) not typical in British universities, whose teaching staff are not relieved of the time and effort involved in vetting materials for IP issues. The advice given by Jorum (above) is to avoid rights clearance where possible – though the Jorum contributor is the institution, it is perhaps assumed in the guidance that the individual creator, and not an “external” IP rights officer, is doing the rights clearance. See next paragraph for Dutch practice in this area.
ii OpenER, a Dutch initiative in Open Educational Resources

This article reports on an initiative that parallels OpenLearn (above). To quote the entire abstract: “Over the period 2006–2008, the Dutch Open Universiteit Nederland conducted an experiment in which Open Educational Resources (OER) were offered in an effort to bridge the gap between informal and formal learning and to establish a new style of entry portal to higher education with no barriers at all. OpenER received considerable attention both in terms of visitors and in the media. About 10% of the visitors reported that OER influenced their decision to start some formal learning track at academic level. Lessons learned were both from users and from inside the Open Universiteit. The experiment changed the attitude towards OER within the university itself and led to a growing awareness in the Netherlands of the value of OER in general, in other educational levels as well as among policy-makers and politicians.” 
The workflow for creating and publishing courses for OpenER (reproduced below, courtesy of Robert Schuwer) shows that, as in the USA, it is not assumed that the creator will do his/her own rights checking – the whole thing is simply passed to an IP expert. What financial implications would such a workflow have for a UK institution?
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By contrast, if we were to take the question of 3rd party IP rights really seriously, uploaders to HumBox might find themselves faced with something like the incredibly complicated and off-putting workflow of questions, compiled in an attempt to clarify the kind of IP-related questions that might need to be addressed, which I reproduce below in Appendix 1.
iii Connexions

Connexions is an OER repository set up originally by Rice University. It is similar to HumBox in content, in that it consists of “small knowledge chunks called modules that can be organized as courses, books, reports, etc.” rather than complete courses. The CC licence of choice is very basic, namely  CC-BY – Attribution (perhaps this reflects recent reservations about using the Non-Commercial element
) and as far as I can see there is no mention at all of Rights information in the 202 page PDF Connexions Tutorial and Reference (available from http://cnx.org/content/col10151/latest/ ), other than the obligation to read and accept the terms and conditions set out in the Site Licence.
The Site Licence itself
 states: “Neither the Connexions Project nor Rice University undertakes any obligation to review or monitor any content submitted to the Repository and shall not have any responsibility or liability in connection therewith.”
Could this model be the easy way out? Probably not an option for JISC-funded initiatives though.
iv MERLOT (Multimedia Educational Resource for Online Learning and Teaching)

MERLOT began at the California State University Center for Distributed Learning in 1997. As funding from different University systems increased it expanded to involve currently about 20 institutions in the USA, working collaboratively with about 20 African Universities in MAN (MERLOT Africa Network).
MERLOT’s Acceptable Use Policy
 states: “MERLOT believes that Owners of materials referenced on the MERLOT website but hosted on non-MERLOT servers are entitled to declare how their property may be used by others.  Author-Owners of MERLOT reference materials are urged to select from Table 2, the license most appropriate to their preferred use of online materials.” Some content (for example peer reviews andmember comments) is covered explicitly by the CC BY-NC-ND (Creative Commons Non-Commercial No-Derivatives) licence, but mostly MERLOT recommend the use of BY-NC-SA (Creative Commons Non-Commercial Share Alike).
Violations of Acceptable use include such things as providing services for a fee using MERLOT materials (irrespective of the nature of the licence applied to the particular material used, presumably). Might such a blanket declaration on the HumBox website obviate the need for specifying CC Non-commercial licences for individual contributions? This could provide a way round the objections to the NC element in the versions of the CC licence recommended by HumBox at present. HumBox users would be prevented from directly charging money for using objects from the repository, but deserving bodies (e.g. not-for-profit educational initiatives) could at a later date use the same object in another implementation housed on another server and charge for it, because the resource itself would not be restricted in perpetuity by licence conditions directly applied to it. But this needs checking with a properly qualified legal expert.
v Otago Polytechnic

Otago Polytechnic, which uses WikiEducator as a platform to deliver its courses, has recently instituted an IP policy supporting free and open access to material, based on the New Zealand Creative Commons Attribution licence - but with options to restrict a resource if it is needed. Because it is a single institution and not an online repository, there is no actual online guidance for submission available, since there’s no need. However the institution is worth mentioning in this section since it is often cited as a model to follow.

Deputy Chief Executive, Robin Day, described the evolution of the policy:-
“Prior to this the Polytechnic had no formal policy on IP and, when the Executive saw the need to fill this gap, they sought legal expertise to help draw up an initial framework to put out for consultation. According to this initial and very different framework, Otago Polytechnic owned copyright of material developed at the institution. The reaction was vociferous with some staff saying, “You’re not owning my thinking! If that’s the case, I’ll do what’s required for my job and do my really creative thinking at home! “ Some students also protested that in that case, they’d do what was required to get a qualification, but would keep their best work to themselves because they wanted to be able to set up their own companies to develop their ideas after they finished study. From an educational perspective it seemed that a policy of taking ownership of people’s intellectual property could constrain learning and knowledge development.”

The policy itself
 “recognises that intellectual property (IP) is owned by the creator, unless there are specific agreements to the ownership of IP by others”, and recognises (importantly) that the Polytechnic will accrue benefits from this. The usual kind of exceptions to personal ownership (where the institution has an obvious stake in it) are detailed in section 5.2 of the policy – and there is also provision to make exception “on a case by case basis with detailed reasons”.
vi Open Learning Initiative (Carnegie-Mellon)

This initiative offers two paths to learning for students – “Academic Courses” and “Open & Free courses”. The latter involve no fees, set start or end dates, or enrolment, but of course offer no access to an instructor, graded exams, feedback, or credit/verification. Courses are licenced using CC BY-NC-SA (Creative Commons Attribution Non-Commercial Share Alike) . There is no Intellectual Property guidance visible on the site. I assume this is because all the courses are written at Carnegie-Mellon.
Finally – a peek at the other 5 projects apart from HumBox at Southampton

Of these 5 (C-Change in GEES, Organising Open Educational Resources

(SC-MEDEV), Skills for Scientists (SC Physical Sciences), Core-Materials (SC UKCME), and TRUE (SC Economics)), only 2 (C-Change in GEES and Core-Materials) have any web visibility apart from the JISC Project Description.

It is interesting to note that the blog for C-Change in GEES betrays concerns over misuse of resources uploaded in a context which gives it a meaning (political or whatever) which the original creators did not intend, a concern over context of re-use which have already been expressed by HumBox participants.

SC-MEDEV (centred at the Medical anv Veterinary Science  Subject Centre in Newcastle) is said to have developed a depositor tool which automatically checks IPR aspects of the resource being uploaded – but I have no details available at time of writing, and further investigation is required.
2. Sample copyright question to librarians at participating institutions

The following question was addressed to 11 contact librarians at 10 of the 11 HumBox participating institutions apart from Southampton (it was impossible to find a library contact for Aston). The idea is that a “low” answer (1-3) indicates a fairly high confidence in IP matters.
If a library user asked whether they could use an illustration from a book in your library stock in a journal article they were publishing, what would you be most likely to do? Would you:-

1. Advise them directly from your own knowledge of copyright law?

2. Refer them to a named member of library staff who is a recognized IP/copyright expert?

3. Refer them to a named IP/copyright expert within your institution but outside the library system (for example, CLA licence coordinator or other title)?

4. Refer them to a named website (e.g. JiscLegal)?

5. Tell them to hire a lawyer?

6. Refuse to answer (for example, put the phone down and retire to a darkened room)?

7. Other? (Be specific if you have time; if not don't worry.)
The replies received seem to indicate a fairly high level of confidence in intellectual property knowledge among the librarians involved, but the low response figure (4 out of 11) makes it impossible to draw a definite conclusion – for example, the 7 librarians who did not reply might have no confidence about IP matters at all! Here are the four responses in full:-

	Replies from other HumBox participating institution libraries

	Reply given
	Institution
	Comment

	1
	Sheffield
	“As I am no. 2 the "named copyright/IP expert in the Library (and the University)" I would probably do 1. Advise them directly from my knowledge of copyright law. Although this might also include referring them to JISCLegal as part of the process.”

	1
	Glasgow
	“Depends whether illustration is subject to copyright or not!  It is not always clear.  If I am unsure I would usually check with one of my colleagues so. 1, then 2, followed by 3 and then no. 4.”

	2
	Winchester
	

	2
	Wolverhampton
	“The CLA copyright coordinator here is a member of our library staff”


When the same question was addressed to all professional library staff at my home institution, the University of Southampton, the replies were particularly interesting for two reasons. Firstly, 6 out of  the 9 responses I have listed under “1” actually gave the number 7 in their replies, even though they gave what I think is reasonable advice in their comments.To me this indicates an unwarranted lack of confidence among library staff at Southampton in their own knowledge.

Secondly, there is a regretful suspicion (in a comment I have italicized) that there is no “named IP/copyright expert” within the institution. (Another comment also italicized, the only one to give correct names for legal experts within the University as a whole, is actually from the coordinator of Electronic Information Services.)
None of the above is evidence for an abnormal local situation at Southampton, since similar internal casual surveys at other institutions might throw up similar results. All that can be said at the moment with confidence is that Sheffield University Library has its institution’s "named copyright/IP expert” within its library staff, and the University of Southampton Library does not!

	Replies from University of Southampton library

	Reply given
	No. of replies
	Comments

	1
	9
	“I would advise them to contact the publisher and/or author of the book to ask for permission to use the image, or to ask them for details of who owns the copyright if it turns out that the author does not.”

“I would tell them they would have to contact the publishers of the book directly as they, or the book's author or the original illustrator would hold the copyright.  The Library does not normally hold the copyright on any contents of the library and therefore cannot give permission for copyrighted images etc to be used elsewhere. The user should also be able to get some help from the journal re copyright clearance if his/her paper has already been accepted for publication.”

“Sometimes one, but I may consult a bit with colleagues so a bit of 2.”

“I would suggest they contact the publisher & authors/editors of the book to see if they could get permission to use the picture...”

“I think I’d say that the person would need to contact the copyright holder for permission but would try to check my facts (perhaps on JISC Legal) – so 7, I suppose.”

“But it would be good to know if we have one central contact to deal with copyright queries here at the University to refer people to - I guess that there may be some one in corporate services?”

“…suggest that they contact the publisher of the source work as a possible first step in the process....”
“7. I would advise that as an illustration constitutes a "whole" (own knowledge of copyright law ?? out of date??) so would generally need to be cleared.  I would direct them to our limited copyright pages and possibly to the CLA website.”

“We don't have Option 2 to my knowledge but depending on the user's query, as part of Option 1, I would also refer them to Legal Services (Option 3) and in particular Letitia Baldock or Diana Galpin if I felt that the enquirer would need help in getting the necessary copyright clearance as (for sure!) I would not like to do this bit.”

	2
	3
	“I would usually refer them to [a named individual] as I happen to know that he knows about this kind of thing and most of my requests come from History. I would be wishing that we had a "named" member of staff for copyright queries.”



	3
	1
	

	4
	4
	“I'd probably refer them to the CLA website, or suggest they contact the publishers of the book directly, so 4 and 7. I might then retire to a darkened room.”

“...or maybe 6!”

	5
	0
	

	6
	0
	

	7
	0
	


APPENDIX 1
HumBox checklist scratchpad to illustrate how horrendous the process of uploading could become if simplicity were not the main requirement of the deposit tool:-

Is there any suspicion in your mind, for whatever reason (Examples:-

· Potential substititution for regular charged courses

· use of ideas developed by colleagues with institutional courses in mind

· research data content)

that disseminating this product freely will lead to the author’s institution losing money?

-> Head of School/Faculty/Department or other institutional rep first

Does product have marketing / recruitment benefit to your institution?

-> Ensure branding/stamping on object (Institutional logo etc.)

Does software need to go to library for additional metadata?

Under what circumstances?

3rd party IP rights (or, why not just “Pass to IP Expert – IP expert clears copyrights” as in Dutch Open ER, Fig. 1? And what about Exceptions e.g. would the exception “Thing done for instruction” cover these?

See also: Web 2.0 Tutor’s Legal Issues Checklist
Does the output include something produced by someone else which is:-

A map

A fragment or piece of music (sound file or reproduction of score)

A journal article

A picture (photo or a reproduction of a painting) 

A graph

A poem

A portion of another literary work bigger than 1 chapter or 5% of a book

A short story or poem not exceeding 10 pages (check)

More than a single case from a complete Law Report (check)

A sound recording/broadcast/video

A software font, dongle, on-screen display, trading name, possibly eligible for registered design protection or possible trade mark protection

If Yes go to X.1

If No go to Form of output

X.1.1 Has the author (of literary work or film or music score) to your knowledge been dead for over 70 years? 

If Yes, go to X.3

If No, go to X.4

X.1.2 Was the sound recording/broadcast/video produced over 50 years ago?

If Yes, go to X.3

If No, go to X.4

X.1.3 Is the software font, dongle, on-screen display, trading name, possibly eligible for registered design protection or possible trade mark protection less than 5 years old?

If Yes, go to X.4

If No, go to Are there any marks...
X.1.4 Have the rights for all pictures been cleared e.g. were they taken from a copyright-cleared repository?

If No, was the picture produced more than N years ago?If yes, go to X.3

If Yes, go to X.4

Was a significant part of the work created by someone not a paid member of staff of the Institution?

If Yes, go to X.4

If No, go to Are there any marks...

X.4 Have you a letter of permission from the copyright holder? (Material in HumBox classified as “low risk” therefore letter is sufficient rather than formal licence?)

If No, get one or change the content and start again. If Yes, incorporate rights info in metadata using ODRL?Then go to Are there any marks..
Orphan Works

X.3 Have you “used due diligence” to find out if anyone has inherited the copyright from the author?

Needs “breaking up”

Are there any marks...

Are there any marks/copyright statements/trade marks/proprietary signs incorporated into the product? If so make sure you do not remove them.

2 Unlikely scenarios?

1. Form of output - database

Y1. Does output include a database?

(Creative Commons licences make no reference to database right.) If Yes, perhaps use licence obtainable from http://www.opencontentlawyer.com/open-data/open-database-licence/ - now superseded by http://www.opendatacommons.org/
See also http://sciencecommons.org
2. Form of output – software

Does output include software as part of the original content?

If Yes perhaps use suitable certified open source software licence from http://www.oss-watch.ac.uk
Adaptation

Are you happy for your product to be adapted?

Yes – use CC BY-NC-SA

No – use CC BY-NC-ND

Context of re-use

Do you have any concerns about the re-use of your product in particular contexts (e.g. political)?

Insertion of special clause in CC licence which doesn’t exist at the moment??????????

Use of software

Does resource require particular software that isn’t readily available?

Section in metadata to alert potential users’  institutional computing services

� http://www.edshare.soton.ac.uk/


� http://www.edshare.soton.ac.uk/edshare_tnc.pdf


� Hugh Davis, co-ordinator of EdShare – personal email


� http://www.jorum.ac.uk/


� http://www.jorum.ac.uk/docs/word/JORUM_Deposit_Licence_11_07_05.doc


� http://www.jorum.ac.uk/docs/pdf/Rights_Guidance.pdf


� http://www.jorum.ac.uk/JorumTCFinal.pdf


� http://openlearn.open.ac.uk/


� http://labspace.open.ac.uk/


� http://www.ocwconsortium.org/


� http://www.ocwconsortium.org/share/toolkit-making-the-case.html


� http://www.ocwconsortium.org/share/frequently-cited-concerns.html


� Schuwer, Robert and Mulder, Fred(2009)'OpenER, a Dutch initiative in Open Educational Resources',Open


Learning: The Journal of Open and Distance Learning,24:1,67 — 76


� http://cnx.org/


� For a summary of these see http://wikieducator.org/User:Leighblackall/Open_educational_resources_and_practices


� http://cnx.org/sitelicense


� http://www.merlot.org/merlot/index.htm


� http://taste.merlot.org/acceptableuserpolicy.html


� http://www.tekotago.ac.nz/


� WikiEducator: Otago Polytechnic: An intellectual property policy for our times http://www.wikieducator.org/Otago_Polytechnic:_An_IP_policy_for_the_times





� http://wikieducator.org/Otago_Polytechnic/Intellectual_property


� http://oli.web.cmu.edu/openlearning/


� Since this survey was conducted the Head of Archives and Special Collections at Southampton has confessed to a “very particular knowledge” of IP matters, “to do with archives and mss, and things associated directly with the Special Collections”.
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